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  FOREWORD


  
    
      
        

        

        Women are to be treated with full respect and dignity as they play a vital role in society just like men and is neither inferior nor of a lower species. It is very essential to create awareness among members of society as regards the risk of maltreating women as well as the ways to prevent it from occurring. In this regard, society must be given an insight to the issues concerning domestic sexual violation.
      


      
        

      


      
        In relation to this, the Malaysian Government has conducted several programs to educate the public on the elimination of all forms of discrimination against women. On the other hand, the Royal Malaysia Police has taken the initiative to empower women via the setting-up of a special unit known as AMANITA or literally translated as “Peace Lady” to engage housewives in neighborhood safety. The objective of the unit is to create a reporting culture among housewives whose omnipresence in the neighborhood can act as the eyes and ears of the enforcement agencies.
      


      
        

      


      
        In line with efforts to educate women, it is indeed my pleasure to write this foreword on “Domestic Sexual Violation: A Commentary on Spousal Rape”. It discusses at length the harmony between the Law of Betrayal, Domestic Violence and Marital Rape. Hence, the need for women to acquire more information on how to protect themselves and how to seek assistance when faced with domestic problems.
      


      
        

      


      
        I have no doubt that legal scholars and legal practitioner will find this book to be a piece of great learning and reference material. The simple, easy to understand summary and cases governing the position of various jurisdictions and comparative perspectives from common law and cross references to Islamic principles will find this book of great consult to the legal mind. I congratulate the authors on producing this rare book on spousal rape.
      


      
        

      


      
        
          “In relation to this issue, the Malaysian Government has conducted several programs to educate the public on the elimination of all forms of discrimination against women. On the other hand, the Royal Malaysia Police (RMP) has taken the initiative to empower women via the setting-up of a special unit known as AMANITA or literally translated as “Peace Lady” to engage housewives in neighborhood safety. The objective of the unit is to create a reporting culture among housewives whose omnipresence in the neighborhood can act as the eyes and ears of the enforcement agencies.”
        


        
          

        


        
          TAN SRI DATO’ SRI KHALID ABU BAKAR
        


        
          Former Inspector General of Police
        


        
          Royal Malaysia Police
        


        
          

        


        
          

        

      

    

  


  PREFACE


  
    

  


  
    
      

    


    
      The Government of Malaysia is very much concerned in dealing with the physical and sexual violence toward women. The Ministry of Women, Family and Community Development proves it when the government becomes a part of the United Nations Convention member on the ground of Elimination of All Form of Discrimination Against Women (CEDAW). There was a development on programs, legislation and education related to domestic sexual violence.
    


    
      

    


    
      The government and non-governmental agencies (NGOs) were combined together to combat this act. Malaysia continuously added its own method and strategies to protect women from sexual violation. In the absence of legislation, it is not likely in the immediate future, the courts should consider bringing the criminal law in line with the contemporary view of the wife’s role within marriage. Prosecution in such cases might be difficult and few in number, however, this is surely a case where the criminal law should perform an educative function by destroying some of the outdated assumptions upon which the present law is based. The judiciary should revamp the law from the strict approach of Hale, the courts should recognize that today’s marriage is no longer gives a husband an absolute right to his wife’s body. Most religions agreed to the fact that wives are not the properties or slaves of their husband, whereas they are partners who need tender care and guidance in life. Therefore this book compares between Malaysian law, Common Law and Islamic law’s point of views to shed some lights and wisdoms as to what extends the law protects the wives against the crime of Domestic Sexual Violation (DSV).
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  GLOSSARY


  
    

  


  
    

  


  
    
      
        
        
      

      
        	Ahkam plural of Hukm

        	judgements or rulings.
      


      
        	Allah

        	God, the creator.
      


      
        	Al-Tashri’i al-Jina’i

        	criminal legislation.
      


      
        	Ayat

        	verse of the Holy Qu’ran.
      


      
        	Dhimmi also Zhimmi

        	a person who is one of the people of the book, i.e. a Christian or a Jew.
      


      
        	Diwan

        	refers to tribunal, usually Diwan al-Mazalim.
      


      
        	Diyya

        	compensation (damages) for Qisas crimes.
      


      
        	Fiqh

        	jurisprudence.
      


      
        	Hadd

        	a crime against the law of God (7 crimes specified in the Quran, for which prosecution and punishment in case of guilt is mandatory).
      


      
        	Hadith

        	sayings of the Prophet (pbuh); see also sunnah.
      


      
        	Hanafi

        	one of the four sunni schools of jurisprudence; named after its founder.
      


      
        	Hanbali

        	one of the four sunni schools of jurisprudence; named after its founder.
      


      
        	Hudud

        	plural of Had.
      


      
        	Ijma

        	literally means consensus. A source of law and a method of interpreting the principles and norms of the Islamic law.
      


      
        	Ijtihad

        	Independent reasoning. A source of law and a secondary source of interpretation in the absence of other primary sources.
      


      
        	IlmUsul al-Fiqh

        	the science of the principles of jurisprudence.
      


      
        	Imam

        	literally means the leader; applies to the leader (founder) of a school of jurisprudence; the leader of the Muslims who is the Caliph is also the Imam, the leader of the prayer. In this book the word is used in connection with the names of founders of schools of jurisprudence and other religious scholars whose works are considered authoritative.
      


      
        	Khalifa / Chaliph

        	literally means the descendant or successor / applied to the elected ruler of the Islamic nation (who is the successor to the Prophet Muhammad (pubh).
      


      
        	Maliki

        	one of the four sunni schools of jurisprudence named after its founder.
      


      
        	Mazalim

        	complaints or grievances; applies to a judge (Qadi al-Mazalim) and tribunal (Diwanal-Mazalim) specialized to hear such cases.
      


      
        	Qadi also Kadi

        	judge.
      


      
        	Qiyas

        	literally means measuring—reasoning by analogy. A source of law and a method of interpreting the principles and norms of the Islamic law.
      


      
        	Qisas

        	crimes against the person (murder, homicide, maiming, serious bodily harm) for which retaliation or compensation (diyyat) is due.
      


      
        	Quran

        	holy book, the principal source of law.
      


      
        	Shariah

        	Islamic law.Body of norms, principles and rules deriving from the Quran.
      


      
        	Siyassat al-Shari’a

        	the policy (and philosophy) of the Islamic law.
      


      
        	Sunnah

        	deeds and sayings of the Prophet; follows the Quran as a source of law.
      


      
        	Sunni

        	those who follow the Sunnah.
      


      
        	Surah

        	chapter of the Quran.
      


      
        	Ta’azir

        	literally means to admonish or punish (with a view to correcting) refers to offenses against the public welfare, safety and morals, or harmful acts against persons or private interests’, which are neither Hudud nor Qisas, and for which prosecution and punishment is discretionary.
      

    


    
      

    

  


  Introduction


  
    

  


  
    

  


  
    
      What is spousal rape? Spousal rape is also known as marital rape or rape in marriage. It is a non-consensual sexual relationship in which the perpetrator is the victim’s spouse. It is a form of partner rape, domestic violence and sexual abuse to the wife. Spousal rape is generally defined as the sexual intercourse by the husband against his wife without her express consent. Thus, the husband and wife must be legally married and recognized as a married couple, having the same rights and obligations under the law.1
    


    
      

    


    
      Under the definition of rape generally used by the common law, rape is a crime if it is “an act of sexual intercourse by the male with a woman other than his wife”.2 Under this commonly accepted definition it is not legally possible for the husband to rape his own wife. The husband cannot be liable as the principal offender is based on the idea that consent to marriage is also consent to sexual intercourse which cannot be revoked while the marriage subsists.3
    


    
      

    


    
      On the other hand, it is also observed that many women who have been sexually assaulted by their husbands do not feel themselves as having been raped. They tent to view the assault as part of marital conflict for which they are to be blamed, wondering if their own inadequacies as wives and partners are the root cause of the problem and believing that they are the one who provoked the husband. The husband’s behaviour in becoming violent is taken by many to be a punishment on them.4
    


    
      

    


    
      
        It is also stated that marital rape is part of a personal shame that the victims do not want others to know. Thus, by formally exempting such behaviour from criminal prosecution, this effect states that it is not a matter of concern to the society.5
      


      
        

      


      
        Therefore, this book attempts to set out the law relating to domestic sexual violation with special focu laws on spousal rape, a specific and little discussed as a form of violence against women. The historic basis and the contemporary arguments in favour of the spousal immunity will also be analysed, including the Islamic law point of view.
      

    


    
      

    


    
      

    


    
      FOOTNOTE
    


    
      

    


    
      1 Mohamad Ismail Mohamad Yunus 2014. A Commentary on Criminal Law & Evidence. Kuala Lumpur. Marsden Law Book. 113.

    


    
      2 R. v. Clarke [1949] 2 All E.R. 448.
    


    
      3 Shahrizad Mohd Diah.1996. The Legal and Social Issues of Wife Battering and Marital Rape in Malaysia 53.One of the legal presumptions of marriage is that the wife has given her consent to all sexual relations. It is stated that in the American case of State v Dowell, 11 S.E. 525, the judge while deciding a marital rape case said that “The courts usually do not go behind the domestic curtain and scrutinize too closely every family disturbance, even though amounting to an assault.”

    


    
      4 Finkelhor, D.,& Yllo, K. 1985. License to Rape: Sexual Abuse of Wives. New York: The Free Press.11
    


    
      5 Diana E. H.Russel. 1982. Rape in Marriage. New York. MacMillan. 241.
    


    
      

    

  


  Chapter 1


  The Origins of Husband's Privilege


  
    

  


  
    

  


  
    
      The spousal rape exemption is thought to originate from the following statement by an English judge, Sir Matthew Hale, in his work Historia Placitorium Coronae, published posthumously in 1786. It is stated:
    


    
      “The husband cannot be guilty of the rape by himself upon his lawful wife, for by their mutual matrimonial consent and contract, the wife hath given up herself in this kind unto her husband which she cannot retract.”6
    

  


  
    It is observed that no authority was cited for this proposition and indeed it is doubtful if any existed. In fact, in R v Audley, Earl of Castelhaven’s case,7 Lord Audley was convicted of rape upon his wife for holding her by force while one of his servants had carnal knowledge of her against her will.
  


  
    

  


  
    It is pointed out that what is remarkable about this case is that there was no argument to the effect that if a husband himself raped his wife, he was not to be convicted, a fortiori it could not be rape if he personally did not penetrate her. Surely some such arguments would have been advanced if the true common law position was that a husband could not be guilty of the rape of his wife.8 Hale was certainly aware of this case, he wrote:
  


  
    “Thou in marriage she hath given up her body to the husband, she is not to be by him prostituted to another.”9
  


  
    
      It is commented that this explanation is inadequate. Hale’s statement does not explain why a husband in the position of Lord Audley should be convicted of rape; he could be convicted of some other offence while the actual perpetrator could be convicted of rape.10
    

  


  
    

  


  
    

  


  
    FOOTNOTE
  


  
    

  


  
    6 Matthew Hale, ‘Historia Placitorium Coronae’ (1736) 2 Bish Crim. Law 1135,1136. See, History of the Pleas of the Crown, 1 Hale P C (1736) 629. Similarly, in Treatise of the Pleas of the Crown, 1 East P C (1803) 446, East declared “ a husband cannot by law be guilty by ravishing his wife, on account of the matrimonial consent which she cannot retract.”
  


  
    7 (1631) 3 State Tr.401 (H.L).
  


  
    8 Freeman, Doing his Best to Sustain the Sanctity of Marriage, in Marital Violence (1985) 130.
  


  
    9 Hale, (1736), 1629; Mohamad Ismail Mohamad Yunus, ‘The Origin, Development and Modern Application of the Law Relating to Marital Rape: A Comparative Legal Appraisal’ [2005] 6 CLJ i.
  


  
    10 Tan Cheng Han, ‘Marital Rape-Removing the Husband’s Legal Immunity’ (1989) 31 Mal. L.R. 112, 113. Indeed this happened in the case of R v Cogan [1975] 2 All E.R. 1059, a case very similar to Audley, although in Cogan, the actual perpetrator was acquitted on the ground that he mistakenly believed the wife was consenting.
  


  CHAPTER II


  The Exceptions to the Husband’s Privilege


  
    

  


  
    
      

      Glanville Williams submitted that it is insufferable that a wife should be so largely stripped of the protection of the criminal law on the occasions when she forbids ordinary marital sex. By the marriage ceremony she accepts a sexual relationship with her husband, but not one that has no limits.11
    


    
      

    


    
      Therefore the courts have developed a number of exceptions to the traditional rule that a husband cannot rape his lawful wife, based on the view that consent given by the wife at marriage can in certain circumstances be revoked. The first recorded case of a prosecution of a husband, as a principal for the rape of his wife did not take place until 1949.
    


    
      

    


    
      In R. v Clarke,12 the defendant was charged at the Leeds Assizes with the rape of his wife on 12 March 1949 and with assault occasioning her actual bodily harm on the same date. The defendant and his wife had married in October 1938. On 2 March 1949 the wife obtained a separation order from the justices on the ground of her husband’s persistent cruelty, which had the effect that the wife was no longer bound to cohabit with the defendant, and the person and the property of the wife were thereafter protected by the order. The wife had done nothing (such as voluntarily resuming cohabitation) to discharge the order.
    


    
      

    


    
      Bryne J. held that by a process of law, namely, the justices’ order, the wife’s consent to marital intercourse had been revoked, and the husband was not entitled to have sexual intercourse with her without her consent and could be guilty of rape.13
    


    
      

    


    
      
        It is submitted that once a decree nisi (an order by a court of law stating the date on which a marriage will end) has been pronounced the wife’s implied consent to marital intercourse is revoked and her husband commits the offence of rape if he has sexual intercourse with her thereafter without her consent.14
      


      
        

      


      
        However, if a wife has left her husband and filed a petition for divorce, but has not yet obtained a decree nisi or other court order, or an agreement to separate, it cannot necessarily be inferred that the wife’s implied consent has been revoked.
      


      
        

      


      
        For instance, in R. v Miller,15 the wife had left her husband and filed a petition for divorce on the ground of adultery. Evidence was given in support of her petition, but the hearing was adjourned for the husband to attend. Subsequently he met his wife and had intercourse with her against her will.
      


      
        

      


      
        On a rape charge against the husband, Lynskey J. held that the implied consent to sexual intercourse which a wife gives at marriage, though it might be revoked by order of a court (or by a separation agreement) had not in the circumstances been revoked, and the husband could not be guilty of rape. It would follow that a husband, although he might lay himself open to prosecution for other offences, could still force his wife to have sexual intercourse with him without being guilty of rape even if she had left him, provided he did so before she obtained an order from the court.
      


      
        

      


      
        He said:
      


      
        “It is not until a decree nisi, or possibly, a decree absolute, has been pronounced that the marriage and its obligations can be said to have been terminate. The petition might be rejected, and in that event the marriage would be still be subsisting and consent to marital intercourse, as been given in the marriage contract, would still be unrevoked. Therefore, I must apply the law as it stands, there being no evidence, which enables me to say that the wife’s implied consent to marital intercourse has been revoked by the act of the parties or by an act of the courts. The result is that, as the law implies consent to what took place so far as intercourse is concerned (but only so far as intercourse is concerned), the defendant cannot be guilty of the crime of rape.”16
      


      
        
          Lynskey J. also pointed out that his decision would have been different had there been an agreement to separate, particularly if it contained a non-molestation clause as that, in his view, would also have revoked the wife’s consent.17
        


        
          

        


        
          Lane L.J. in R. v Steele,18 listed the following orders or agreements as being capable of revoking the wife’s consent to marital sexual intercourse: a separation agreement with a non-cohabitation clause, a decree of divorce, a decree of judicial separation, a separation order in the justices’ court containing a non-cohabitation clause, and an injunction restraining the husband from molesting the wife19 or having sexual intercourse with her.
        


        
          

        


        
          The Court of Appeal stated:
        


        
          “A separation agreement with a non-cohabitation clause, a decree of divorce a decree of judicial separation, a separation order in the justice’s court containing a non – cohabitation clause and an injunction restraining the husband from molesting the wife or having sexual intercourse with her are all obvious cases in which the wife’s consent would be successfully revoked. On the other hand, the mere filing of a petition for divorce would clearly not be enough, the mere issue of proceedings leading to a magistrate’s separation order or the mere issue of proceedings as a preliminary to apply for an ex parte injunction to restrain the husband would not be enough but the granting of an injunction to restrain the husband would be enough because the court is making an order wholly inconsistent with the wife’s consent and an order, breach of which would or might result in the husband being punished by imprisonment.”20
        

      


      
        The Court of Appeal then went on to hold that an undertaking given by the husband to the court not to molest the wife in fact is equivalent to the granting of an injunction.
      


      
        

      


      
        
          The effect is to eliminate the wife’s matrimonial consent to intercourse. Accordingly, a husband who is in breach of such an undertaking could be found guilty of rape if the other ingredients of the offence are established.21
        


        
          

        


        
          However, in R. v Sharples,22 Fawcus J. held that it was not possible to infer that a “non-molestation” clause was wholly inconsistent with the wife’s continuing consent, since it was quite common for a wife to seek such an order and to continue having sexual relations with her husband. The judge approved defence submissions that Lane L.J.’s statement in R. v Steele,23 the statement concludes that an injunction restraining the husband from molesting or having sexual intercourse with the wife would be capable of revoking the wife’s consent, should be construed conjunctively, not disjunctively.
        


        
          

        


        
          Accordingly the jury were directed to return a verdict of not guilty on a charge of rape against a husband against whom there was in force a family protection order pursuant to s 16 of the Domestic Proceedings and Magistrates’ Courts Act 1978 in the following terms, namely that:
        


        
          “The respondent shall not use or threaten violence against the person of the applicant.”
        

      


      
        It is noted that R. v Sharples’s case is also in conflict with the decision in R. v Roberts, which is an authority for the proposition that a simple agreement between husband and wife may be effective to revoke consent.24
      


      
        

      


      
        In R. v Roberts,25 the marriage had broken down and in June 1984 the appellant was restrained from molesting or going near his wife for two months; an ouster order was made ordering him out of the matrimonial home. On the same day, the parties entered into a formal deed of separation, which did not contain a non-cohabitation clause or a non-molestation clause. The trial judge rejected a submission that the wife’s implied consent to sexual intercourse with her husband revived when the injunction ran out in August 1984.
      

    


    
      

    

  


  
    
      The Court of Appeal dismissed an appeal against conviction, stating that the question for the court was: have the parties, by agreement between themselves, or has the court, by an order or something equivalent to an order, made clear that the wife’s consent to sexual intercourse with her husband, implicit in the act of marriage, no longer exists? It was pointed out that the lack of both a non-cohabitation clause and a non-molestation clause in the deed of separation on the facts of Roberts could not possibly have operated to revive the consent, which had been terminated.
    


    
      

    


    
      Surprisingly, Rook and Ward pointed out that there was some authority (obiter) that a man can rape his wife where the act of sexual intercourse would be dangerous to the wife’s health.26 However, in R.v Clarence,27 the defendant had had sexual intercourse with his wife knowing that he was suffering from ‘Gonorrhoea’. The defendant was not charged with rape, but was convicted upon an indictment charging him with “unlawfully and maliciously inflicting grievous bodily harm upon his wife and with an assault upon her occasion’s actual bodily harm”.
    


    
      

    


    
      It is commented that the convictions were wrong on several grounds, inter alia that the injury caused to the wife was the result of a lawful act, viz., the sexual communion of a husband and his wife, and that no assault could be committed by a husband in merely exercising his marital rights. The defendant’s conviction was quashed by a special court of thirteen judges, which was formed to consider the matter as one of the Crown Cases Reserved. The judges’ views differed considerably. Generally speaking, Hale’s statement of the law was accepted, but certain of the judges appear to have taken in view that consent given by the wife at marriage could in certain circumstances be revoked. Five of the thirteen judges who sat in the case had reservations as to the scope of the general rule. Will J., who delivered the first judgment said:
    


    
      “If sexual intercourse under the circumstances now in question constitute(s) an assault on the part of the man, it must constitute rape, unless, indeed, as between married persons rape is impossible, a proposition to which I certainly am not prepared to assent, and for which there seems to me to be no sufficient authority.”28
    

  


  
    
      Field J. who was equally opposed to Sir Matthew Hale’s proposition had this to say:
    


    
      “Supposed a wife for reasons of health refused to consent to sexual intercourse, and the husband induced a third person to assist him while he forcibly perpetrated the act, would anyone say that the matrimonial consent would render this no crime?”29
    

  


  
    His Lordship continued:
  


  
    “The authority of Hale C.J. on such mater is undoubtedly as high as any can be , but no authority is cited by him for this proposition, and I should hesitate before I adopted it. There may, I think, be many cases in which a wife may lawfully refuse sexual intercourse, and in which, if the husband imposes it by violence, he might be held guilty of a crime. Suppose a wife for reasons of health refused to consent to intercourse, and the husband induced a third person to assist him while he forcibly perpetrated the act, would any one says that he matrimonial consent would render this no crime? And there is the great authority of Lord Stowell,30 for saying that the husband has no right to the person of his wife if her health is endangered”.31
  


  
    Hawkins J. and Pollock B. were clearly on the side of Sir Matthew Hale. Hawkins J. held that sexual communion between husband and wife “is by virtue of the irrevocable privilege conferred once for all on the husband at the time of marriage, and not at all by virtue of a consent given upon each act of communion, as is the case between unmarried persons.”32 On the other hand, he also held that “the marital privilege does not justify a husband in endangering his wife’s health and causing her grievous bodily harm.”33
  


  
    

  


  
    Similarly, Pollock B. took the view that:
  


  
    “The husband’s connection with his wife is not only lawful but it is in accordance with the ordinary condition of the married life. It is done in pursuance of the marital contract and of the status which was created by marriage, and the wife as to the connection itself is in a different position from any other woman, for she has no right or power to refuse her consent.”34
  


  
    
      The judgment of Smith and Stephen JJ. were more ambivalent. The former took the view that at marriage, the wife consents to the husband exercising the marital right, and until such consent is revoked, a husband exercising such a right cannot be said to have assaulted his wife.35
    


    
      

    


    
      It is noted that Smith J. does not state, nor can he be taken to imply, that rape as between married persons is impossible. In fact, the interesting thing about his judgment is the implication that a wife might revoke her consent to the husband’s exercise of the marital right although he left open the circumstances by which this might be done.
    


    
      

    


    
      Stephen J. on his part was content merely to make the observation that while he had said in the first edition of his Digest of the Criminal Law that a husband might in certain circumstances be indicted for rape on his wife, that statement was withdrawn in the latest edition of the Digest.36
    


    
      

    


    
      Both judges were of the view that, at marriage, the wife’s consent to sexual relations was irrevocable. One thing, accordingly, is clear from R. v Clarence – the diversity of views among the judges who pronounced on the marital rape exemption rule was clear reflection of the absence of judicial precedent for Hale’s proposition.
    


    
      

    


    
      
        While this does not prevent the rule from ultimately being accepted as representing the common law, it does show that the legal basis for it is not as substantial as is generally assumed to be.37
      


      
        

      


      
        However, in R. v Miller, Lynskey J. stated that there might be certain circumstances in which a wife is entitled to refuse sexual intercourse, for instance, which is dangerous to her health condition.38
      


      
        

      


      
        According to Smith and Hogan,39 the basis for the general rule stated by Hale is plainly fictitious- the wife may in fact have withdrawn her consent and the civil law recognised that she may do this in certain circumstances. She is not bound to submit to inordinate or unreasonable demands by her husband40 and may refuse sexual intercourse because her husband has been guilty of a matrimonial offence, which he does not wish to condone, or because he is suffering from a venereal disease.41
      


      
        

      


      
        It is submitted that under the English law position, a wife’s consent at marriage to sexual relations can be revoked under certain specified circumstances. Although such limitation to the Hale’s proposition is to be welcomed, this does, unfortunately, leave the law in somewhat anomalous and unsatisfactory state.
      


      
        

      


      
        Once it is recognised that a wife’s consent to sexual intercourse is not irrevocable, instead of merely carving out exceptions to the marital rape exemption rule, the judge ought to have addressed the real question, which is whether the wife has, on the facts, withdrawn such consent to marital relations. This would, of course, derive the common law rule of much significance. It is unfortunate, therefore, that the judges have largely chosen to accept Hale’s doctrine as a general proposition rather than subject it to fresh examination.42
      


      
        

      


      
        It is suggested that the effect of the marital rape exemption rule may well be further mitigated by developing Lord Stowell’s view in Popkin v Popkin,43 that “the husband has a right to the person of his wife but not if her health is endangered.” Although Popkin v Popkin arises out of a divorce case where cruelty was alleged under the traditional concept of the “matrimonial offence”, it is submitted that Lord Stowell’s view might be extended to make a husband guilty of the rape of his wife if he, knowing that he might endanger her health, has sexual intercourse with her against her will. Obviously, a wife should be entitled to withdrawn her implied consent to sexual intercourse given at marriage in situations where her health would be endangered as a result of it.
      


      
        

      


      
        As Hawkins J. pointed out:
      


      
        “I cannot conceive it possible seriously to doubt that a wife would be justified in resisting by all means in her power, nay, even to the death, if necessary, the sexual embraces of a husband suffering from such contagious disorder.”44
      

    


    
      Accordingly, if a husband has no right to the person of his wife, for instance, if the husband is suffering from contagious disease, in this circumstance, a wife would be justified in resisting her husband’s sexual advances, any attempt by the husband to force himself upon his wife against her will or without her consent, would surely constitute the offence of rape.45
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  CHAPTER III


  The Abolishment of Marital Exemption


  
    

  


  
    
      How anachronistic Hale’s statement of the law may appear, the narrow bases of the exceptions already considered suggested that there was little scope for judges further to whittle away the marital exemption.46
    


    
      

    


    
      In the case of R. v R,47 at the Leicester Crown Court, Owen J. adopted a racial analysis of the exemption, which dramatically limits its application. The parties in R. v R. had married in 1984 but ceased to cohabit in October 1989 when the wife left the matrimonial home to live with her parents. There was no formal separation, although the husband had telephone his wife indicating he was going to see about a divorce, and the wife had consulted solicitors for the same purpose.
    


    
      

    


    
      It was alleged that some weeks after the separation the husband had broken into the house where the wife was living and either forced sexual intercourse upon her or attempted to do so. He was charged with rape and assault occasioning actual bodily harm.
    


    
      

    


    
      Owen J. held that the wife’s implied consent could be revoked by an implied agreement between the parties, and that there was sufficient evidence to justify a finding that there had been such an agreement. In this respect, albeit the agreement was implied, the decision is in line with earlier authority. However, when the judge went on to consider whether a unilateral withdrawal from cohabitation could be sufficient to revoke the implied consent, he broke new ground.
    


    
      

    


    
      
        He said:
      


      
        “I cannot believe that is it part of the common law of this country that where there has been withdrawal of either party from cohabitation, accompanied by a clear indication that consent to sexual intercourse has been terminated, that does not amount to a revocation of that implicit consent.”48
      

    


    
      At first sight this appears to be a clear departure both from Hale and from the authorities decided since 1949. However, Owen J. was able to use those authorities to demonstrate how Hale’s statement had been ‘developed’ over recent years. He said that in R. v Clarke,49 Byrne J. had stated that:
    


    
      “On marriage the wife consents to the husband exercising the marital right of intercourse during such time as the ordinary relations created by the marriage contract subsist between them.”50
    

  


  
    It is noted that in the case R. v Clarke, Owen J. had pointed out that the idea of consent being limited to the period of subsistence of ‘ordinary relations’ contained an apparent ambiguity. He went on to show how judges in later decisions such as R. v Miller,51 and R. v Steele,52 had expounded the common law in a way that differed from Hale’s original statement. It had been made clear that the implied consent could only be revoked either by an order of the courts or by agreement of the parties.
  


  
    

  


  
    
      In R. v Roberts,53 O’Connor J. had clearly stated that implied consent could not be revoked unilaterally. In those circumstances, Owen J. felt free to hold that the implied consent may be revoked by a unilateral withdrawal of either party from cohabitation, if the withdrawal is accompanied by a clear indication that consent to sexual intercourse has been terminated. It remains to be seen whether the decision will be upheld in the higher courts; if it is, the marital exemption will have undergone dramatic erosion.54
    


    
      

    


    
      It is noted that after R. v R. the vexed question of the marital exemption was considered again in R. v C and Another,55 Simon Brown J. criticised Owen J.’s favoured solution on the basis that it would lead to awesome complications for juries, while leaving the unsatisfactory marital exemption partly intact. He rejected outright Hale’s traditional rule saying:
    


    
      “The position in law today is, as already declared in Scotland, that there is no marital exemption to law of rape.”
    

  


  
    This was, he said, the “only defensible stance” in the late twentieth century. Since the jury went on to acquit the husband for rape, there can be no appeal.56
  


  
    

  


  
    However, in R. v Stephen W,57 the appellant and his wife had been married for three years and were living together with their daughter. There had been many arguments, which frequently ended with them making matters up and having sexual intercourse.
  


  
    

  


  
    Consensual sexual intercourse took frequently, and had last taken place a few days before the offence. A few days before the offence, the appellant ad his wife began to sleep apart, although within the same house. On the evening of the offence, the complainant told the appellant that she was about to leave him; there was an argument, which ended with him forcibly ejecting her from the house and locking her out. He let her in again when she called the police. Later that evening the appellant indicated that he wanted to make love and when the complainant refused he threatened her with a knife then made her to take off her clothes, ordered her to perform oral sex and proceed with forcible rape on her twice.
  


  
    

  


  
    The Court of Appeal referred to the case of R. v R, where the House of Lords ruled that a husband could be guilty of rape, dismissed the appeal.
  


  
    

  


  
    Furthermore, in England, it is noted that a husband can also be convicted of abetting rape against his own wife. Thus, in R v Cogan and Leak,58 the Court of Appeal held that a husband who abets another to have sexual intercourse with his wife knowing that she does not consent, may be found guilty of abetting rape, even though the other man is acquitted of rape on the ground that he mistakenly believed that the woman was consenting.
  


  
    

  


  
    Similarly, a husband can also be guilty of certain other offences if he performs acts against his wife, which are not proximate to, and part of the preparation for sexual intercourse. For example, in R. v Jackson,59 a husband had obtained an order for the restitution of conjugal rights against his wife, but she refused to respond to his overtures. The husband seized her just as she was leaving a church and detained her in his house. He allowed her the run of the house but did not allow her to leave the premises.
  


  
    

  


  
    The wife took out process for habeas corpus. The husband claimed he had a right to her society and to marital intercourse and that he had a right to act as he had.
  


  
    

  


  
    The Court of Appeal held that although he had a right to his wife’s society, and although he had a decree for the restitution of conjugal rights, the husband was not entitled to use force for the purpose of asserting his rights.
  


  
    

  


  
    
      If a husband cannot obtain his rights by persuasion, he must forgo them or take the consequences.60 If he asserts his rights forcibly, he may make himself liable, not for the offence of rape, but for whatever other offence the facts of the particular case warrant. The husband’s action will almost certainly be an assault and where harm is inflicted, depending on the degree of harm, the appropriate charge may be assault occasioning actual bodily harm or the causing or inflicting of grievous bodily harm.
    


    
      

    


    
      Even where the sexual intercourse is consensual, if a man uses a degree of force beyond the limits permitted by a wife’s consent to intercourse and its normal accompaniments, he lays himself open to the sanctions of the criminal law.
    


    
      

    


    
      Furthermore, it is also observed that a husband can be guilty of an indecent assault upon his wife. Even if the relevant act is done as a preliminary to or as part of the act of sexual intercourse per vaginam, and in the past such acts have taken place consensually, it may still constitute an indecent assault. In R. v Kowalski,61 it was held that the state of marriage does not imply consent to an act of fellatio, and that a husband who had compelled his wife to engage in such an act had been rightly convicted of indecent assault.
    


    
      

    


    
      In Scotland, Hale’s statement was adopted by Baron Hume in 1797 in his Commentaries on The Law of Scotland, Respecting Crimes,62 and followed by later writers but in S. v H.M. Advocate,63 the Lord Justice-General, speaking for the High Court of Justiciary, doubted Hume’s view:
    


    
      “Our first observation is that if what Hume meant was that by marriage a wife expressly or impliedly consented to sexual intercourse with her husband as a normal incident of marriage, the reason given affords no justification for his statement of the law because rape has always been essentially a crime of violence and indeed no more than an aggravated assault.

      

      Even in Hume’s time there was no immunity for a husband who assaulted his wife even if the assault contained elements of the grossest indecency. If, on the other hand, Hume meant that by marriage a wife consented to intercourse again her will and obtained by force, we take leave to doubt whether this was derived from the canon law, regulating the relationship of husband and wife.”64
    

  


  
    
      The court in S.v H.M. Advocate also took the view that Hume and Hale were writing at a time when the status of women, and in particular married women, was entirely different, and by the second half of the twentieth century there was no longer any justification for the marital exemption.
    


    
      

    


    
      It is commented that Hale’s and Hume’s reasons for the common law rule that a husband could not be guilty as a principal in the first degree of raping his wife was extremely dubious. It is opined Stephen’s footnote in the first edition of his Digest is to be preferred over his footnote in the fourth edition. Stephen’s doubt expressed in the first edition were, well founded whereas Hale, Hume, and Stephen in the fourth edition were, wrong in principle.
    


    
      

    


    
      The law of marriage does not support Hale’s reason for the rule. Nor is that reason supported by any other doctrine of the common law. The common law prohibited one spouse from being a witness for or against the other65 but exceptions were admitted on the ground of necessity,66 when a husband inflicted bodily injury on his wife or deprived her of liberty67 or assisted a third party to rape her.68 Thus a wife was competent to testify against her husband on a charge of assault and battery69 (even a battery by a husband’s mere kissing of his wife against her wish.)70
    


    
      

    


    
      
        There seems to be no reason other than Hale’s statement why a wife might not be competent witness at common law against her husband on a charge of marital rape.71
      


      
        

      


      
        In New Zealand, in R. v N,72 the accused and his wife married in 1981 and experienced difficulties with their relationship, leading him to seek family and psychiatric counselling. They separated in 1986 but he continued to maintain contact with his wife and the two children of the marriage in her custody, whom he visited every weekend. On the day of the offence the accused took his wife and their two children shopping. On their return to her home the wife put on a bathing suit and shirt to supervise the children in the padding pool. She returned to her bedroom again where the accused followed her and asked about getting together again.
      


      
        

      


      
        When she did not respond he produced a knife from behind his back. Over her protests he pushed her on to the bed, removed her clothes and threatened her again with the knife when she screamed. He then raped her. The accused pleaded guilty to the charge of sexual violation by rape. The accused appealed against the sentence.
      


      
        

      


      
        The Court of Appeal held that in cases of sexual violation by rape no separate regime of sentencing is called for simply because the parties are married or have been in a continuing sexual relationship. To do so would deny to a woman in that position the rights over her body, which are accorded to every other woman including the prostitute.73 The Parliament has made no distinction in the penalties between spousal and other kinds of rape, and the sense of outrage and violation experienced by a woman in that position can be equally as severe.74
      


      
        

      


      
        Similarly in R. v D,75 the accused had been found guilty by a jury of assault on a female, his wife, and of sexually violating her by having unlawful sexual connection with her. That connection involved the insertion of his fingers in her vagina during a sustained attack on her.
      

    


    
      

    


    
      
        The Court of Appeal noted that there were in this case valid arguments in favour of leniency, but submitted that in s 128B(2) of the Crime Act 1961 the legislature had drawn no distinction between sexual violation inside marriage and outside marriage. The court also observed that since the passing of the Crimes Amendment Act (No 3) 1985 the legislature has drawn no distinction in principle between sexual violation in marriage and outside marriage.76
      


      
        

      


      
        In Australia, in R. v L,77 the accused was charged before the Supreme Court of South Australia on two counts of rape under s 48 of the Criminal Law Consolidation Act 1935 (S.A.)78 The charge alleging that the accused “had vaginal sexual intercourse with the complainant, his wife, without her consent.”
      


      
        

      


      
        The prosecution intends to rely on s 73(3) of the Criminal Law Consolidation Act, which provides:
      


      
        “No person shall, by reason only of the fact that he is married to some other person, be presumed to have consented to sexual intercourse with that other person.”
      

    


    
      Counsel for the accused submitted that s 73(3) is invalid by reason of inconsistency with the Family Law Act 1975 (Cth) and the Marriage Act 1961 (Cth) in general and with s 114(2) of the Family Law Act 1975 in particular.
    


    
      

    


    
      Commonwealth law, so the argument runs, covers the field of marriage and divorce and the laws of a State cannot alter the legal incidents of marriage by denying the right of a husband to have sexual intercourse with his without her consent.
    


    
      

    


    
      Section 114 (2) of the Family Law Act 1975 (Cth), which empowers a courts exercising jurisdiction under that Act to “make an order relieving a party to a marriage from any obligation to perform marital services or render conjugal right”, is said to be statutory recognition that unless such an order is made there is such an obligation on the wife to submit or consent to any demand by her husband for sexual intercourse per vaginam whenever and however made.79
    


    
      

    


    
      It was assumed that by the law of marriage, a husband has a right to have sexual intercourse with her wife whenever he wishes, irrespective of the circumstances, and, to take her by force and that a wife has, by virtue of her marriage, consented to any act of sexual intercourse with her by her husband.80
    


    
      

    


    
      The High Court rejected the assumption81 and referred to Jeune P.’s statement in Synge v Synge,82 that “a refusal of matrimonial intercourse has never been regarded as a matrimonial offence”.83
    


    
      

    


    
      It is pointed out that sexual intercourse was realistically treated as an aspect, albeit an important aspect in most cases, of married life the absence of which might, dependent on the total relationship of the parties, is significant to the determination of a charge of desertion.84
    


    
      

    


    
      It is submitted that the extent of the mutual right to sexual intercourse depends upon the circumstances of the particular marriage. A wilful and persistent refusal to have sexual intercourse is not to be attributed to a spouse when the circumstances of family life are antipathetic to sexual intercourse.85
    


    
      

    


    
      In Orme v Orme, Sir Christopher Robinson observed:86
    


    
      “Matrimonial intercourse may be broken off on considerations (of heath, for instance, and there may be other) with which it is quite incompetent to his Court to interfere.”
    

  


  
    
      Similarly, in Jackson v Jackson,87 Hill J. said:
    


    
      “Refusal to occupy the same bed and refusal to have sexual intercourse may be a fact which, taken with other facts, has weight in considering whether the husband has really caused the wife to live apart. I say may be, because even so, in my view, the refusal of sexual intercourse would have to be considered in connection with the age of the parties, the state of their health, the number of children they already had, and a number of other circumstances”.88
    

  


  
    It is stated that the obligation of a spouse to consent to sexual intercourse depends on the circumstances: when it is reasonable to consent, there is a connubial obligation to do so.89 But what is reasonable depends on the state of health of the spouse90 and it varies from marriage to marriage, from time to time, from one set of circumstances to another.91 The persistence making of unreasonable sexual demands is itself a breach of connubial obligation, which may entitle the other spouse to withdraw from cohabitation.92
  


  
    

  


  
    It is also noted that the mutual right to sexual intercourse is one of the elements of the mutual right to a full consortium vitae,93 and it is to be seen in the context of all the conjugal rights to which a spouse is, by virtue of his or her status, entitled.94
  


  
    

  


  
    The High Court observed that the Family Law Act 1975 (Cth) says nothing to the contrary. It does not provide that a husband has a right to sexual intercourse whenever and however he wishes or that a wife is to be taken to have consented to any act of sexual intercourse with her husband irrespective of the circumstances. The Family Law Act 1975 could not so provide.
  


  
    

  


  
    
      The legislative power of the Parliament is limited to the enactment of laws with respect to the institution of marriage and no support could be found in s 51(xxi) of the Constitution for a law, which purported to change the essential incidents of marriage.95
    


    
      

    


    
      It is pointed out that to avoid the possibility of conflict between the right of a husband in respect of sexual intercourse with his wife and s 73(3) of the Criminal Law Consolidation Act 1935 (SA), the commonwealth sought to deny the existence of continuing legal rights of the spouse in respect of sexual intercourse.96 As Brennan J. submitted that the mutual right of spouses in respect of sexual intercourse have been abolished and the status of husband and wife no longer entitles them to claim from each other a reasonable sexual expression of their connubial relationship. The condition on which a marriage may continue is said to be the continued agreement of the spouses and, in the context of sexual relations, each spouse is free to consent to or refuse sexual intercourse on any occasion without reference to the right of the other spouse.97
    


    
      

    


    
      The above argument eliminates the difference between the status of husband and wife bound by mutual obligations to consent to sexual intercourse when it is reasonable to do so and the relationship of a man and a woman who, not being bound by those obligations, are free to give effect to their individual desires of the moment in deciding whether to engage in sexual intercourse or not. The argument was supported by the obligation of the “fault” grounds of divorce and the consequent power of either party to separate from the other and to put an end to marriage.
    


    
      

    


    
      The circumstances combined with the obligation of jurisdiction to decree restitution of conjugal right or judicial separation98 has eliminated the occasions when the courts have found it necessary to spell out the mutual rights of the spouses. The Family Law Act 1975 (Cth), in its provisions relating to divorce, operates without reference to the rights and obligations of the parties arising from the marriage, but it does not abolish connubial rights and obligations.
    


    
      

    

  


  
    
      If it had that effect the Act would be invalid, for the institution of marriage and the status of husband and wife are inseparable from the connubial rights and obligations which are the incidents of the institution and which give content to the status.99
    


    
      

    


    
      However, it is opined that the Act leaves connubial rights and obligation intact. The jurisdiction conferred by s 114 of the Act (especially sub-sections (1)(d) and (2) assumes the continued existence of those right and obligations. If the Act were to deny their relevance in the exercise of all jurisdiction under the Act, the Act would be open to reproach that s 43(a) is no more than a piece of cynical window-dressing to mask the legislative attack on the institution of marriage which that section proclaims a “need to preserve and protect.”100
    


    
      

    


    
      Brennan J. stated:
    


    
      “I would hold that the connubial rights and obligations arising from marriage were unaffected by the enactment of the Act save as to their extinguishment by divorce or suspension by a decree under s 114. I would reject the Commonwealth’s submissions. It does not follow, however, that a husband’s right in respect of sexual intercourse is inconsistent with s 73(3) of the Criminal Law Consolidation Act or that a wife is to be taken to consent to any act of sexual intercourse with her by her husband.”101
    

  


  
    It is commented that Hale’s reason for limiting a husband’s liability for the crime of rape does not accord with the law of marriage. Nevertheless, the elements of rape were fixed in the light of Hale’s mistaken reason so that the scope of the crime of rape at common law did not extend to acts of sexual intercourse between husband and wife.
  


  
    

  


  
    Hale’s assertion that a husband could not be guilty (as a principal in the first degree102) for rape of his wife was accepted as the common law.103
  


  
    

  


  
    In R v Bellcambers,104 Neasey and Everett JJ., commenting on Hale’s statement, said:
  


  
    “Despite a substantial degree of judicial criticism of this principle (for example, the view expressed nearly 100 years ago in parts of some of the dissenting judgments among those of the thirteen judges who comprised the Court of Crown Cases Reserved in Clarence105, it still express the common law, which may, however, as in Tasmania, be varied by statute.”106
  


  
    The above accords with the decision in other Australian jurisdictions.107 The High Court also remarked that the House of Lords has held in R v R,108 that “in modern times the supposed marital exception in rape forms no part of the law of England.”109
  


  
    

  


  
    Their Lordships viewed this decision in the same way as Lord Lane C.J. had viewed it in the Court of Appeal (Criminal Division):
  


  
    “This is not the creation of a new offence, it is the removal of a common law fiction which has become anachronistic and offensive and we consider that it is our duty having reached that conclusion to act upon it.”110
  


  
    It is commented that the common law fiction has always been offensive to human dignity and incompatible with the legal status of a spouse. However, a mere judicial repeal of the section would extend the liability for conviction of the crime of rape to cases, which would be excluded from liability for conviction by s 73(5) of the Criminal Law Consolidation Act 1935 (SA).111
  


  
    

  


  
    
      It is suggested that it is not necessary to consider the present state of the common law in South Australia, for s 73(3) of the Criminal Law Consolidation Act 1935 (SA), abolished Hale’s reason for investing the husband with immunity for marital rape and dispels Hale’s misunderstanding of the effect of marriage upon a wife’s consent to sexual intercourse. The common law fiction of consent has been statutorily removed. As the common law fiction found no resonance in the law, which defined the nature and incidents of marriage, s 73(3) does not affect the institution of marriage.
    


    
      

    


    
      It is held that s 73(3) is wholly consistent with the law of marriage in that both deny that marriage carries with it the wife’s irrevocable and general consent to acts of sexual intercourse with her husband.
    


    
      

    


    
      The effect of s 73(3) operating in conjunction with s 48 of that Act is to extend the liability for conviction of the crime of rape to include cases of non-consensual sexual intercourse by a husband with his wife falling within s 73(5). The protection of the criminal law of rape is thus extended to wives where the offence:
    


    
      

    


    
      “Consisted of, was preceded or accompanied by, or was associated with –
    


    
      
        	(a) assault occasioning actual bodily harm, or threat of such an assault, on the spouse;

      


      
        	(b) an act of gross indecency, or threat of such an act, against the spouse;

      


      
        	(c) an act calculated seriously and substantially to humiliate the spouse, or threat of such an act;

        

        or

      


      
        	threat of the commission of a criminal act against any person.”112
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